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TOWN OF AURORA
SPECIAL COUNCIL
MEETING AGENDA

Monday, March 24, 2014
7 p.m.
Council Chambers

1. DECLARATION OF PECUNIARY INTEREST AND GENERAL NATURE
THEREOF
2. APPROVAL OF THE AGENDA
RECOMMENDED:
THAT the agenda as circulated by Legal and Legislative Services be
approved.
3. DELEGATIONS

4. CONSIDERATION OF BUSINESS FOR WHICH NOTICE WAS GIVEN

5. READING OF BY-LAWS
RECOMMENDED:

THAT the following confirming by-law be given first, second, and third
readings and enacted:

5604-14 BEING A BY-LAW to Confirm Actions by Council pg. 23

Resulting from Special Council Meeting on
March 24, 2014

6. ADJOURNMENT
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AGENDA ITEMS
1. LLS14-013 — Determination of Two Questions on the Ballot pg. 1
RECOMMENDED:

THAT report LLS14-013 be received; and

THAT Council provide direction on the wording of two questions to be
placed on the ballot for the October 27, 2014 municipal election as
proposed in Report No. LLS14-013; and

THAT the Clerk be directed to provide at least ten (10) days’ notice to
residents and the Minister of Municipal Affairs and Housing of the Town’s
intention to pass an appropriate by-law containing the recommended
guestions at the April 22, 2014 meeting of Council.



	5. READING OF BY-LAWS


THE CORPORATION OF THE TOWN OF AURORA

By-law Number 5604-14

BEING A BY-LAW to Confirm Actions by Council
Resulting From Special Council Meeting on March 24,
2014

THE COUNCIL OF THE CORPORATION OF THE TOWN OF AURORA HEREBY
ENACTS AS FOLLOWS:

1. THAT the actions by Council at its Special Council meeting held on March 24,
2014 in respect of each motion, resolution and other action passed and taken
by the Council at the said meeting is, except where prior approval of the
Ontario Municipal Board is required, hereby adopted ratified and confirmed.

2. THAT the Mayor and the proper officers of the Town are hereby authorized
and directed to do all things necessary to give effect to the said action or to
obtain approvals where required and to execute all documents as may be
necessary in that behalf and the Clerk is hereby authorized and directed to
affix the corporate seal to all such documents.

READ A FIRST AND SECOND TIME THIS 24™ DAY OF MARCH, 2014.

READ A THIRD TIME AND FINALLY PASSED THIS 24™DAY OF MARCH, 2014.

GEOFFREY DAWE, MAYOR

PATTY THOMA, DEPUTY CLERK
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COUNCIL REPORT No. LLS14-013

SUBJECT: Determination of Two Questions on the Ballot
FROM: Warren Mar, Director of Legal & Legislative Services/Town Solicitor

DATE: March 24, 2014

RECOMMENDATIONS
THAT Report No. LLS14-013 be received; and

THAT Council provide direction on the wording of two questions to be placed on
the ballot for the October 27, 2014 municipal election as proposed in Report No.
LLS14-013; and

THAT the Clerk be directed to provide at least 10 days’ notice to residents and the
Minister of Municipal Affairs and Housing of the Town’s intention to pass an
appropriate by-law containing the recommended questions at the April 22, 2014
meeting of Council.

PURPOSE OF THE REPORT

The purpose of this report is to obtain Council direction on the wording of the questions
and on the process to be followed for the questions to be placed on the ballot for the
October 27, 2014 municipal election.

BACKGROUND

On February 12, 2013, Council considered a Notice of Motion respecting two questions
to be placed on the ballot for the upcoming regular municipal election. Further to that
consideration, staff presented Report No. CLS13-030 to Council, outlining the process
to be followed and requirements to place questions on the ballot.

At the Council meeting on November 26, 2013, Council adopted the following
resolution:

“THAT Council place two questions on the ballot for the next municipal election, one
relating to a ward system for the Town of Aurora, and the other pertaining to reducing
the size of Council.”
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COMMENTS
Definitions

In order to properly consider the matter, Council and the public should be clear on the
use of the terms “ward vote” and “general vote”.

A “general vote” can be defined as a method of election whereby electors vote for the
candidate(s) of their choice to serve on Council, regardless of where the elector’s
qualifying address is in Aurora. For example, under the current “general vote” system in
Aurora (also known as the “at large” system), each elector may vote for up to eight (8)
Councillors and the Mayor.

A “ward vote” can be defined as a method of election whereby electors, whose
qualifying address is within a specific geographical area of Aurora, vote for the
candidate of their choice to serve on Council to represent such specific geographical
area of Aurora. For example, in a “ward vote” system, an elector can only vote for a
Councillor who is registered to run in the elector’s ward.

In a “ward vote” system, every elector in Aurora, regardless of their qualifying address,
is entitled to vote for the Mayor. This is because, in accordance with section 217(1) of
the Municipal Act, 2001 (the “Municipal Act”), the Mayor must always be elected by
general vote.

Legislative Overview — Municipal Act, 2001

In accordance with section 11 of the Municipal Act, lower tier municipalities such as
Aurora have the broad authority to, among other items, pass by-laws respecting the
governance structure of the municipality and its local boards. This means that Council
has the broad authority to determine how Councillors are elected, and the size of
Council.

Section 217(1) of the Municipal Act lays down a number of rules upon which Council
can determine its composition:

“217. (1) Without limiting sections 9, 10 and 11, those sections authorize
a local municipality to change the composition of its council subject to the
following rules:

1. There shall be a minimum of five members, one of whom shall
be the head of council.

2. The members of council shall be elected in accordance with the
Municipal Elections Act, 1996.

3. The head of council shall be elected by general vote.
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4. The members, other than the head of council, shall be elected by
general vote or wards or by any combination of general vote and
wards.

5. The representation of a local municipality on the council of an
upper-tier municipality shall not be affected by the by-law of the
local municipality under this section.

(2) Repealed: 2006, c. 32, Sched. A, s. 92 (2).

(3) A by-law described in this section does not come into force until the
day the new council is organized,

(a) after the first regular election following the passing of the by-law;
or

(b) if the by-law is passed in the year of a regular election before
voting day, after the second regular election following the passing
of the by-law.

(4) The regular election held immediately before the coming into force of
a by-law described in this section shall be conducted as if the by-law was
already in force.

(5) Nothing in this section authorizes a change in the term of office of a
member of council.”

Accordingly, should there be a positive binding result (as explained below) in the
referendum regarding ward vote v. general vote or reducing the number of Councillors,
any such by-law would be expected to take effect in time for the 2018 regular election.
Legislative Overview — Municipal Elections Act, 1996

Sections 8, 8.1, 8.2, and 8.3 of the Municipal Elections Act, 1996 (the “Elections Act”)
govern the conduct of submitting questions to electors on a ballot. A copy of those
sections are attached hereto for Council’s reference.

Sections 8 and 8.1 of the Elections Act

Subsection 8(1) of the Elections Act permits the Council of a municipality to pass a by-
law to submit questions to its electors with respect to: (a) a proposed by-law requiring
their assent; (b) a question not otherwise authorized by law, but within Council’s
jurisdiction; or (c) a question, the wording of which is established by a statute or a
regulation under a statute.
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In the case of questions regarding the method of election to select Councillors, and the
number of Councillors on Council, this falls under subsection 8(1)(b) of the Elections
Act. Accordingly, such guestions must comply with subsection 8.1(2) of the Elections
Act, which states that any approved referendum question adopted by by-law must
comply with the following rules:

“1. It shall concern a matter within the jurisdiction of the municipality.

2. Despite rule 1, it shall not concern a matter which has been prescribed
by the Minister as a matter of provincial interest.

3. It shall be clear, concise and neutral.

4. 1t shall be capable of being answered in the affirmative or the negative

and the only permitted answers to the question are “yes” or “no”.

In accordance with Regulation 425/00 to the Elections Act, matters which have been
prescribed by the Minister of Municipal Affairs and Housing (the “Minister”) as a matter
of provincial interest and to which a municipality cannot ask a question include:

e any matter for which the municipality does not have the authority to implement all
aspects of the results of the question;

e any matter for which the municipality requires an action by the Province of
Ontario in order to implement the results of the question;

e “gaming sites” as defined in the Ontario Lottery and Gaming Corporation Act,
1999; and

e municipal restructuring, including the consideration, investigation, discussion,
and negotiation of municipal restructuring (“municipal restructuring” is defined as
annexing part of a municipality or geographic area; amalgamating municipalities;
separating/joining a lower-tier municipality from/to an upper-tier municipality;
dissolving all or part of a municipality; or incorporating an area as a municipality
even though the area is already part of an existing municipality).

None of these restrictions apply in this situation.

Subsection 8.1(1) of the Elections Act also requires that the two questions being
considered for submission to electors must be passed by by-law, and such by-law:

“(a) shall be passed at least 180 days before voting day in the election at
which it is intended to submit the question to the electors;

(b) cannot be amended after the last date referred to in clause (a); and
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(c) despite clause (b), can be repealed on or before nomination day and, if
the election does not include an election for an office, on or before the
31st day before voting day.”

In accordance with clause 8.1(1)(a) of the Elections Act, in order for the questions to be
included on the ballot for the October 27, 2014 general election, the by-law needs to be
passed by April 30, 2014.

In accordance with subsection 8.1(3) of the Elections Act, the Clerk shall give at least
ten (10) days notice to the public and the Minister regarding the Town’s intention to
pass a by-law placing questions on a ballot. The last day such notice can be given is
April 17, 2014. Subsection 8.1(3) also indicates that one public meeting must be held to
consider the matter (i.e., the questions to be placed on the ballot regarding the size of
Council and method of election of Councillors).

In accordance with subsection 8.1(4) of the Elections Act, the Clerk shall give notice to
the public and the Minister within fifteen (15) days after the by-law has been passed.
The last day for such notice is May 15, 2014.

The contents of the required notices in subsections 8.1(3) and (4) are contained in
subsection 8.1(5) of the Elections Act.

Under subsection 8.1(6) of the Elections Act, a by-law to submit a question to the
electors may be appealed to the Chief Electoral Officer of the Province of Ontario within
twenty (20) days after the Clerk has given notice of the passage of the by-law. The
appeal can be based on the grounds that the question(s) are not clear, concise, or
neutral, or that the question(s) are not capable of being answered in the affirmative or
the negative with a simple “yes” or “no”. If the Chief Electoral Officer allows an appeal,
he or she may make an order amending the by-law or directing the municipality to
amend the by-law in the manner ordered. The last day to file an appeal is June 4, 2014.

Section 8.2 of the Elections Act

Under subsection 8.2(1) of the Elections Act, the results of a question authorized by a
by-law are binding on the municipality if at least 50% of eligible electors in the
municipality vote on the question AND more than 50% of the votes on the question are
in favour of those results.

The implication of subsection 8.2(1) is that the results of a question authorized by a by-
law are not binding on a municipality if less than 50% of eligible electors in the
municipality vote on the question. As such, if voter turnout is less than 50% of the
eligible electors, then the results of the referendum are not binding on the municipality,
and Council would be free to proceed on the matter as it chooses.
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Section 8.3 of the Elections Act

Under clause 8.3(1)(a) of the Elections Act, if the results of a question authorized by a
by-law are binding on the municipality in the affirmative, then the municipality shall do
everything in its power to implement the results of the question in a timely manner (this
means, pursuant to subsection 8.3(2), placing the necessary action before Council
between 14 and 180 days after voting day).

Finally, under clause 8.3(1)(b) of the Elections Act, if the results of a question
authorized by a by-law are binding on the municipality in the negative, the municipality
shall not do anything within its jurisdiction to implement the matter which was the
subject of the question for a period of four (4) years following voting day.

Running in a Ward

Pursuant to section 256 of the Municipal Act and section 17 of the Elections Act, if a
municipality has wards, a qualified and eligible candidate can run in any single ward a
candidate chooses. A candidate does not have to live in a particular ward in order to be
its Councillor. However, if a candidate runs in a ward that they do not reside in, the
candidate will not be able to vote in that ward. Additionally, having a campaign office in
a ward where a candidate would not be otherwise eligible to vote does not make a
candidate eligible to vote in such ward.

Supporting or Opposing a Question on the Ballot

Section 39.1 of the Elections Act provides for political activity in support of or in
opposition to a question on the ballot, as follows:

e Where an individual, corporation or trade union proposes to incur expenses with
respect to a question placed on a ballot under clause 8(1)(b) or (c) of the
Elections Act, they are required to register with the Clerk of the municipality
responsible for conducting the election with respect to the question.

e Municipalities and other public bodies cannot register to support or oppose a
guestion and may not incur expenses associated with respect to a question
unless such expenses are required or authorized by the Elections Act.
Accordingly, any direct or indirect financial support extended to an individual or
organization by a municipality or other public body would contravene the
Elections Act.

e Registrations cannot be filed earlier than the day the by-law to submit the
guestion to the electors is passed and no later than nomination day.

e As soon as possible after receiving a notice of registration, the Clerk shall
examine each notice and shall certify the registration by signing it, or reject it.
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e Where the notice of registration has been rejected, the Clerk shall give notice of
the rejection as soon as possible to the individual, corporation or trade union.

e A Clerk’s decision to certify or reject a notice of registration is final.

Pursuant to section 5 of Regulation 101/97 to the Elections Act, and 76(4) of the
Elections Act, the maximum amount that could be spent on supporting or opposing a
guestion on the ballot is 50 cents for each elector entitled to vote on a question
(estimated to be approximately $17,265). Should two questions be placed on the ballot,
there would be a maximum amount of $17,265 that could be spent on each question.

Proposed Questions
The suggested wording for each of the two questions is as follows:

“Are you in favour of electing all Aurora councillors, other
than the Mayor, by ward vote instead of general Town-wide
vote?”

“Are you in favour of reducing the number of Aurora
councillors, other than the Mayor, from eight (8) councillors
to six (6) councillors?”

The City of Oshawa held a special Council meeting on February 26, 2014 to confirm a
guestion on the ballot regarding whether Oshawa should return to electing councillors
by wards. At its meeting, Oshawa Council adopted nearly identical wording for the
guestion regarding ward voting.

Staff believe that the wording of the above questions are clear, concise, and neutral,
and can be answered by either voting “yes” or “no”, thereby meeting the requirements of
rules 3 and 4 in subsection 8.1(2) of the Elections Act. However, Council is free to
choose its own wording for the questions, as long as it meets the required rules.

Based on the previous direction of Council, the two questions are not dependent on one
another. This means that a positive binding result is not required from both questions in
order for Council to implement the result of a question. For example, should there be a
positive binding result to reduce the number of councillors, but a rejection of ward
voting, Council would still be required to move forward with reducing the number of
councillors for the 2018 regular election, to be elected by general Town-wide vote.

Advertising

Advertising of the questions on the ballot will be built into the regular advertisements for
the election, including a dedicated space on the Notice Board for 2014. Additional
information will be placed on the Town’'s website at no additional direct cost, and the
information will be circulated on social media. A media release may also be distributed





March 24, 2014 -8 - Report No. LLS14-013

regarding the questions on the ballot.

Staff will also place a “guestions and answers” section regarding the questions on the
ballot in the 2014 election webpage. This will also include the definition of a ward vote
and general vote as defined in this report. Non-partisan information about the questions
on the ballot will also be made available at each voting location in order to inform
electors about the matter and ensure that they are familiar with the terms.

Implementation

Should Council be required to implement a ward system as a result of the referendum,
then further studies and reports from staff, together with input from Council and the
public, will be needed to finalize issues regarding wards, such as establishing ward
boundaries. The question on the ballot regarding selecting Councillors by ward vote
does not address where ward boundaries may be.

The implementation of reducing the number of Councillors from eight (8) to six (6) will
still require further information from staff, but is somewhat more straightforward to
implement than the establishment of ward boundaries.

LINK TO STRATEGIC PLAN

Proceeding with a by-law to put two questions on the ballot for the 2014 municipal
election achieves the objective of strengthening the fabric of our community by
identifying new formats, methods and technologies to effectively and regularly engage
the community.

ALTERNATIVES TO THE RECOMMENDATIONS

1. Council could select alternative wording for either one or both of the questions to
be placed on the ballot.

2. Council could receive the report for information and take no further action.

FINANCIAL IMPLICATIONS

Staff have met with Elections Systems & Software (ES&S) Canada, the provider of the
voting tabulators to determine if there would be any additional cost related to adding two
guestions on the ballot. According to ES&S, there would be no additional cost.
Additional training would be incorporated into the training program for temporary staff
who will be assisting with voting on election day. Printing costs for materials related to
informing electors about the questions on the ballot are expected to be minimal, and
can be incorporated within the election budget.
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- CONCLUSIONS

Council has directed that two questions be placed on the ballot for the October 27, 2014
municipal election. Staff has reported on the process necessary to carry this out.
Suggested wording for the questions has been provided herein, which requires Council
to confirm the wording of the questions to be placed on the ballot, and directing that
notice be provided in accordance with the Elections Act in order to pass the by-law.

PREVIOUS REPORTS
Report No. CL.$13-030 — Question on the Ballot, dated November 13, 2013.
Report No. LLS14-010 -~ Two Questions on the Ballot, dated March 4, 2014,

. ATTACHMENTS

1. Report No. CLS13-030 — Question on the Ballot, dated November 13, 2013.
2. Sections 8, 8.1, 8.2, and 8.3 of the Municipal Elections Act, 1996.

PRE-SUBMISSION REVIEW
Neil Garbe, Chief Administrative Officer — March 20, 2014.

Prepared by: Warren Mar, Director of Legal & Legislative Services/Town Solicitor —
extension 4758.

N Ao | Wéﬁg °

Warren Mar Neil Garbe
Director of Legal & Legislative -  Chief Administrative Officer
Services/Town Solicitor






Attachment 1

TOWN OF AURORA
GENERAL COMMITTEE REPORT  No. CLS13-030

SUBJECT: Question on the Ballot

FROM: John D. Leach, Director of Customer & Legislative Services/Town Clerk
DATE: November 5, 2013
RECOMMENDATIONS

THAT report CLS13-030 be received for information.

PURPOSE OF THE REPORT

To provide Council with a report as directed.

BACKGROUND

Council, at its meeting held February 12, 2013 considered a Motion for which notice had
been given respecting Council representation (Attachment # 1). The matter was referred to
staff for a report.

COMMENTS

In 1991 the Valhalla Community Association petitioned the Ontario Municipal Board (OMB)
for a ward system for The Town of Aurora. The Board dismissed the petition and stated the
following in its decision “The board is loathe to impose on a municipality a change in its
electoral system unless there are very clear and compelling reasons for so doing. Evidence
of this kind was not forthcoming at this hearing. For the foregoing reasons therefore, the
petition is refused.”(Attached) More recently the matter of a ward system was considered in
2006 and again in 2010. In 2006 Council considered putting a question on the ballot. The
matter was considered at General Committee on April 18, 2006 at which time three
delegates had filed a delegation form in advance and a total of nine people spoke at the
meeting. On April 25, 2006 at Councll, three delegates spoke. A motion to put a question
on the ballot at the next election was defeated.

In 2010 Council directed that the public be consulted respecting a question on the ballot
regarding wards. A public Open Forum was held on March 31, 2010 where twelve residents
and five members of Council attended.



linda bottos

Typewritten Text

Attachment 1
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A statutory meeting published as a “Statutory Town Hall Meeting” was held on April 6, 2010
at which time no person spoke and six comments had been printed on the Towns website.
The matter was again considered at a Special General Committee meeting on April 20,
2010 at which time there were seven delegations. At the following Council meeting on April
27, 2010 Council decided not to put a question on the ballot.

Council may pass by-laws to place questions on the municipal ballot subject to notice
requirements and provided the matter is within the jurisdiction of Council. The question(s)
must be clear, concise and neutral and capable of being considered in the affirmative or the
negative. The only permitted answers to the question(s) are yes or no. The questions
respecting wards and the reduction in Council size are both within the jurisdiction of Council.

A by-law to put a question on the ballot must be passed at least 180 days before voting day
for the election for which it is intended to submit a question to the electors. For the October
27, 2014 municipal election a by-law would have to be passed no later than April 27, 2014.
In addition, notice of intention to pass such a by-law must be provided at least 10 days prior
to the passing of the by-law and at least one public meeting must be held to consider the
matter. The Clerk must provide notice of passage of any by-law within fifteen days of
passage. There is an appeal period of 20 days after notice of passage is provided. The
appeal is to the Chief Electoral Officer of Ontario and relates to whether the question is clear
concise and neutral and capable of being answered by a yes or no. In addition, Policy # 62
Notice Provision Policy would require notice that the above matters are to be considered, to
be provided for a period of more than two weeks.

With respect to the size of Council it has varied over the years as set out below:

1863 -5
1888 — 12
1899 -7
1907 -8
1944 -9

The following chart shows the sizes of lower tier municipalities in York Region:

Aurora—-9

East Gwillimbury — 5
Georgina—7

King—-7

Markham — 12
Newmarket — 9
Richmond Hill - 9
Vaughan — 9
Whitchurch Stouffville - 7
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Should a question be placed on the ballot it would be binding on the municipality in the event
that at least 50% of the electors actually vote and a majority of those vote in the affirmative.

The following chart shows the voter turnout at recent elections:

2010 - 38.5%
2006 — 38%
2003 - 33%
2000 - 41%
1997 — 33.8%
1994 — 40%

Should this occur the municipality would have to do everything in its power for a period of
four years following election day to implement the measure. Conversely if this requirement
is not met the municipality shall not do anything to implement the measure for four years
following voting day. Consequently, in the event that a question(s) are placed on the ballot
respecting wards or reducing the size of Council and requirements were not met, Council
would be precluded from considering the matter for four years following election day.

LINK TO STRATEGIC PLAN

Objective 5 of the Strategic Plan speaks to strengthening the fabric of our community by

identifying new formats, methods and technologies to effectively and regularly engage the

community.

ALTERNATIVE(S) TO THE RECOMMENDATIONS

1. Council could receive the Motion for information and take no action.

2. Council could adopt the Motion setting in motion the process of placing one or both of the
guestions on the ballot for the next municipal election.

FINANCIAL IMPLICATIONS

The financial implications of placing a question(s) on the ballot would be minimal printing

COsts.

CONCLUSIONS

Council considered a Notice of Motion with respect to placing two questions on the ballot

one relating to a ward system for Aurora and the other pertaining to reducing the size of
Council. The motion was deferred pending a staff report. Direction is requested.





- November 5, 2013 - -4 - Report No. CLS13-030

ATTACHMENTS

Attachment 1 - Extract from Council Meeting 13-04 of Tuesday, February 12,2013
Attachment 2 — Ontario Municipal Board Report

- PRE-SUBMISSION REVIEW

Executive Leadership Team — October 23, 2013

Prepared by: Cindy Janzen, Manager of Legislative Services/Deputy Clerk, ext. 4217

- J nuf ach : Neil Garbe
Direétor of Customer and Legisiative Chief Administrative Officer
ervices/Town Clerk
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EXTRACT FROM
COUNCIL MEETING 13-04 OF
TUESDAY, FEBRUARY 12, 2013

. NOTICES OF MOTION/MOTIONS FOR WHICH NOTICE HAS BEEN GIVEN

: Motion_s for Which Notice Has Been Given

Councillor Pirri
Re: Referendum on Representation

Moved by Councillor Pirri Seconded by Councillor Abel

WHEREAS Aurora Town Council actively seeks input from residents on a variety of
matters; and

WHEREAS the question of adopting a ward system in the municipality of Aurora was
prevalent during the 2006 and 2010 municipal elections; and

WHEREAS providing access and allowing participation in the political process is a
means to engage individuals; and

WHEREAS the decision of how an individual is to be represented at a municipal level
should be theirs to make; and

WHEREAS there is a distinct change in the population and geographic location of
individuals within the Town of Aurora; and

WHEREAS the majority of the Town of Aurora will be built out by the 2018 municipal
election.

NOW THEREFORE BE IT RESOLVED THAT staff be directed to place two referendum
questions on the ballot of the 2014 municipal elections; and

THAT staff be directed to perform any duties associated with placing these questions on
a ballot as dictated by the Municipal Elections Act; and

THAT the first question pertain to reducing the number of councillors from 8 to 6,
commencing the 2018 term of office; and

THAT the second question pertain to the introduction of a ward system commencing the
2018 term of office; and

THAT a draft of these questions be presented to.a General Committee meeting during
the first agenda cycle of the month of April.

Moved by Councillor Pirri Seconded by Councillor Ballard
* THAT this item be referred to staff for a report in September.

CARRIED
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Attachment 2
RE TOWN OF AURORA WAED DIvision 129

Re Town of Aurora Ward Division
[Indexed as: Aurors {Towm) Ward Division (Re)]
J.A. Wheler, Q.C, and C.M. Miller - February 18, 1991.

Municipal reorganization — Division into wards— Present councillors

- elected at large — Consolidated, unified and cobesive community -— Services

provided on single community basis — No widespread support for change —

~ No evidence of sectorization, geographically, ethaicaliy or socially to justify

separation for council representation — Application for division of town into
wards, dismissed.

Statutes referred to

Municipal Act, R.S.0. 1980, c. 302, 5. 13

APPLICATION under s. 13(3) of the Municipal Act for divisio
of a town into wards (M 900112). :

L. Michelson, student-at-law, for Alan Majauska.
PW. Thompson, for Town of Aurora.

J.A. WHELER, Q.C., MEMBER (orally):—As mentioned before
we recessed, the board has deliberated the issues at every
opportunity in full appreciation of the concerns expressed by
those supportive of the proposed ward system and more latterly,
of course, this afternoon, having as well close regard for the

_ evidence given on behalf of the town in opposition to the petition,

The petition comes before the board pursuant to s. 13 of the
Municipal Act, R.S.0. 1980, ¢. 302, primarily at the instance of
Alan Majauska, who is the president of the Valhalla Community
Association, an area sectored in the northeast corner of the
urbanized portion of the municipality. The petition is closely
supported by the Tamarac Residents Association which, through
Mary McKeigan, affirmed the testimony given by Alan Majauska.

The board has had careful regard for their concerns which,
particulasly considered in the light of the evidence received this
afternoon, seem more related to dissatisfaction with the perfor-
mance of some councillors if only because they may have voted
contrary to the wishes of the petitioners. That, in itself, should not
be reason to change the system that has been the basis for town
government for a good number of years, in any event at least since
regionalization. Of course, there are other reasons given in
evidence and revealed in ex. 2, the petitioners brief, but for the
purposes of this decision unnecessary to identify.

The board has had particularly close regard for the evidence of
Jim Comeau, a Bradford/West Gwillimbury councillor who, as a
consequence of Bill 177, participated in all necessary deliberations
surrounding Bill 177 (creating this municipality) including the

§—250.MB.R.
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130 ONTARIO MUNICIPAL BOARD REPORTS 25 .M.B.R

creation and boundaries of appropriate ward divisions, He cited
two fundamental reasons for the board to consider in rendering its
decision. Namely, that where a proposed councillor or candidate for
office seeks office on the basis of the more restricted electorate,
election cost is much more manageable as compared with canvass-
ing for votes or in respect of issues across a whole municipality
Generally speaking, the board would agree. The board has more
difficulty agreeing with the other assertion that it is more difficult
for a candidate to meet everyone within the electorate which, in
the case of Aurora, takes in the whole town, than on a ward basis.

Mounted against the petitioners’ reasons for ward division was
the collective evidence, particularly of John West, the Mayor of
Aurora, George Timpson, a former mayor and present councillor,
and Robert Williams, Associate Professor of Political Science at
Waterloo University, who volunteered his services to the town in
opposition to the petition. Professor Williams reported on this issue
in ex. 15. -

In light of the hour, the board does not see it necessary to review
in any great detail the evidence presented by each of these three
witnesses except only to the degree necessary to support the
board’s conclusions in the following respects.

As the evidence of the town showed, for the most part the
petitioners originate from two definite areas of the municipality,
namely the Valhalla and the Tamarac areas, the latter in the
southwest section of the urbanized portion of town. There is, on
the evidence and from all appearances, little “at-large” interest in a
division of the municipality into wards. Certainly, if the attendance
at this hearing is any indication, the board would be inclined to .
agree with the observations made, in this regard, by Mayor West
and Councillor Timpson. There is no apparent ground swell of
interest or demand for change in the system. That, in itself, could
very well determine the outcome of this application but the board
would like to observe that, from all indications particularly as
described to the board by the two members of council, the existing
system seems to work very well, despite favourable reports
concerning ward systems in effect in some other municipalities
including some created by Act of the provincial legislature.

Aurora, throughout its history, at least in so far as this decision
is concerned, has been a consolidated, unified, cohesive municipal-
ity, and has never, prior to the petition, apparently been perceived
as being in need of a change in the electoral system. The evidence
has revealed no sectorization, geographically, ethnically, or socially,
within the municipality tempting separation for the purposes of
having representation on council.
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The report of Robert Williams pretty well sums the evidence up
in terms of what the board has heard in this regard. Other than the
views expressed in the 19 briefs set out in ex. 2 and those who
testified in support of some of these briefs, there was no real,
objective, compelling reason to change the system in Aurora.

Earlier in the hearing, the board considered whether the absence
of voter interest is only apparent or whether it is real and the
members conjeetured between themselves whether the best way of
making a final determination in this regard may be by going to the
electorate in a referendum at the forthcoming election. Having -
heard the evidence presented by the town, the board is quite
confident that even if the matter went on the ballot, it is likely that
the result would be no different from what the evidence shows. The
board is now convinced that it should not postpone its decision
pending the results of such a referendum. :

This decision may seem somewhat rambling but it is made in full

appreciation of the need to make a decision as soon as possible and
once the board has made up its mind on this matter, there is no
need o adjourn for any lengthier a time than we did in, order to
convey to you present here today its decision on this matter.
- In summing up this decision, the board will now have regard for
some of the points cited to the board in argument by counsel for
the town, Mr. Thompson. He divided his submission into five
subjects and in respect to each of his five submissions, the board
finds uncontroverted support in the evidence. He had regard for
the fact that this was indeed a single, cohesive community whose
services have been provided, from all appearances, eonsistently on
a single community basis such as a library, a fire hall, a cemetery,
ete. (I apologrize for the reference to the cemetery but it may have
relevance.) He also made submissions on the fact that there has
been nothing in evidence demonstrating any historical inequity
with regard to distribution and representation in respect of the
electorate and for that matter from the evidence supplied, namely
exs. 12, 13 and 14 respectively, being area maps showing the
distribution of candidates and elected representatives over the past
three elections, there is some support for this submission.

Another submission and the last to be referred to in this
decision, related to the fact that there appears to be no widespread
support for the change and for the reasons earlier given the board
concurs in Mr. Thompson’s conclusions in this regard. Despite
paying close attention to the evidence provided by those in support
of the petition, the board is at some loss to appreciate how the
eight members of the present council, nine including the mayor,
can be any more accessible than they are at present. Having
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regard for the evidence presented by the mayor, the board ecan
foresee little additional opportunity, despite the submissions of the
petitioners, to bring about any greater degree of accountability in
the Town of Aurora than is now the case.

Although the minutes of council filed as ex. 5 and as exs. 7 to 11,
inclusive, may not show the degree of deliberation given to the
issue by council, the board is confident that the petition was
carefully and thoughtfully considered by council. This may be
borne out by the appearances of the two members of council
mentioned herein who gave cogent, valid reasons for refusal of the
petition,

The board has had careful regard, as indicated, to the evidence
presented in support of the petition and weighed the same in the
light of the evidence received in opposition thereto. The board is
loathe to impose on a muricipality a change in its electoral system
unless there are very clear and compelling reasons for so doing.
Evidence of this kind was not forthcoming at this hearing. For the
foregoing reasons therefore, the petition is refused.

The board so orders.

Pope v. Town of Ancaster Committee of Adjustment
fIndexed as: Pope v. Ancaster (Town) Committee of Adjustment)
AJL. Chopman, Q.C., Vice-Chairman December 19, 1990,

Minor variance — Appeal from site specific by-law — Prohibition on loca-

tion of buildings in front yard and maximum height control — Hiegal
construction -— Accessory building contravening site specific provisions —

Compliance with accessory use concept — Proper approach to ignore con-
struction — Relevance of Iot characteristics — Purpose of land use controls.

tominimizeconﬂicttocutdownunmephbleplanningimpam between
~ neighbours — Absence of unacceptable adverse impacts — Desirability best
judged by owner ofland.

Cases referred to

Re McNamare Corp. Ltd. end Colekin Investments Lid. (1977), 15 O.R. (24}
718, 76 D.L.R. (3d) 609, 2 M.PL.R. 61

Statutes referred to
Planning Act, 1988, S.0. 1983, c. 1, 5. 44(1)

APPEAL pursuant to s.44(12) of the Planning Act, 1988,
(V900153).

E Devries, for Town of Ancaster.

A.J.L. CHAPMAN, Q.C., VICE-CHAIRMAN (orally):—The matter
before the board this morning has been the appeal by Daniel
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Submission of by-laws and questions
8. (1) The council of a municipality may pass a by-law to submit to its electors,

(2) a proposed by-law requiring their assent;
(b) subject to section 8.1, a question not otherwise authorized by law but within the council’s jurisdiction;

(c) subject to section 8.1, a question, the wording of which is established by an Act or a regulation under
an Act. 1996, c. 32, Sched., s. 8 (1); 2000, c. 5, s. 27 (1).

Submission of question, local board

(2) A local board described in subparagraph iii of paragraph 1 of section 3 may pass a resolution to submit
to its electors a question not otherwise authorized by law but within the local board’s jurisdiction. 1996, c. 32,
Sched., s. 8 (2).

(2.1) Repealed: 2000, c. 5, s. 27 (2).

Question by Minister
(3) The Minister may make an order requiring the clerk of a local municipality to submit a question to the
electors of his or her municipality. 1996, c. 32, Sched., s. 8 (3).

Transmission to clerk

(4) When an upper-tier municipality acts under subsection (1), its clerk shall transmit to the clerk who is
responsible for conducting the election a copy of the by-law and the proposed by-law or question. 1996, c. 32,
Sched.,, s. 8 (4).

Same
(5) When a local board acts under subsection (2), its secretary shall transmit to the clerk who is
responsible for conducting the election a copy of the resolution and question. 1996, c. 32, Sched., s. 8 (5).

Restriction
(5.1) For the purposes of a regular election, the clerk who is responsible for conducting the election is not
required to submit a by-law or question to the electors unless on or before June 1 of the election year,

(a) in the case of a question of the Minister, the order under subsection (3) is transmitted to the clerk;
(b) in the case of a by-law or question of an upper-tier municipality, subsection (4) is complied with;
(c) in the case of a question of a local board, subsection (5) is complied with; or

(d) despite the Fluoridation Act, in the case of a petition under the Fluoridation Act, the petition is
transmitted to the clerk. 2002, c. 17, Sched. D, s. 3; 2009, c. 33, Sched. 21, s. 8 (5).

Deemed transmission of petition

(5.2) Despite the Fluoridation Act, if a petition under the Fluoridation Act is submitted in the election year
of a regular election after June 1, the petition is deemed to have been transmitted to the clerk on February 1 of the
following year. 2002, c. 17, Sched. D, s. 3; 2009, c. 33, Sched. 21, s. 8 (6).

Notice to electors
(6) The clerk who is responsible for conducting the election shall give the electors notice of by-laws and
questions referred to in this section. 1996, c. 32, Sched., s. 8 (6).

Cost of giving notice

(7) The upper-tier municipality or local board or the Minister, as the case may be, shall pay the local
municipality’s reasonable costs of giving notice under subsection (6), as soon as possible after receiving a
certificate verifying the amount and signed by the clerk of the local municipality. 1996, c. 32, Sched., s. 8 (7).
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Assent to by-law
(8) A by-law is assented to,

(a) in the case of a local municipality, if a majority of the votes cast in the municipality are in favour of
the by-law;

(b) in the case of an upper-tier municipality, if a majority of the votes cast in all the local municipalities
are in favour of the by-law. 1996, c. 32, Sched., s. 8 (8).

Result of vote

(9) When the time for applying for a recount has expired without an application being made, or when any
application for a recount has been finally disposed of, the clerk shall certify the result of the vote in his or her
municipality to the clerk of the upper-tier municipality, the secretary of the local board or the Minister, as the case
may be. 1996, c. 32, Sched., s. 8 (9).

Waiting period
(10) A council shall not consider a proposed by-law to which the electors’ assent has been obtained until
the 14th day after the result of the vote is certified. 1996, c. 32, Sched., s. 8 (10).

Conflicts

(11) In cases of conflict, the Act or regulation establishing the wording of a question under clause (1) (c)
or the Act authorizing the regulation establishing the wording of the question prevails over this Act or a regulation
under this Act. 2000, c. 5, s. 27 (3).

Conditions re: submitting a question
8.1(1)A by-law to submit a question to the electors under clause 8 (1) (b) or (c),

(2) shall be passed at least 180 days before voting day in the election at which it is intended to submit the
question to the electors;

(b) cannot be amended after the last date referred to in clause (a); and

(c) despite clause (b), can be repealed on or before nomination day and, if the election does not include an
election for an office, on or before the 31st day before voting day. 2000, c. 5, s. 28.

Rules
(2)A question authorized by by-law under clause 8 (1) (b) shall comply with the following rules:

1. It shall concern a matter within the jurisdiction of the municipality.

2. Despite rule 1, it shall not concern a matter which has been prescribed by the Minister as a matter of
provincial interest.

3. It shall be clear, concise and neutral.

4. It shall be capable of being answered in the affirmative or the negative and the only permitted answers
to the question are “yes” or “no”. 2000, c. 5, s. 28.

Notice of intent

(3)Before passing a by-law under clause 8 (1) (b) or (c), the clerk shall give at least 10 days notice of the
intention to pass the by-law to the public and the Minister and hold at least one public meeting to consider the
matter. 2000, c. 5, s. 28.

Notice of by-law
(4)Within 15 days after a municipality passes a by-law under clause 8 (1) (b) or (c), the clerk shall give
notice of the passage of the by-law to the public and the Minister. 2000, c. 5, s. 28.

Contents
(5)A notice under subsections (3) and (4) shall include,



http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8s8

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8s9

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8s10

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8s11

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s1

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s1

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s2

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s3

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s4

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_96m32_f.htm#s8p1s5



(2) the wording of the question;

(b) in the case of a by-law under clause 8 (1) (b), a clear, concise and neutral description of the
consequences of the question if it is approved and the consequences if it is rejected with the special
majority under section 8.2, including an estimate of the costs, if any, that the municipality may incur
in implementing the results of the question; and

(c) in the case of a by-law under clause 8 (1) (b), a description of the right to appeal under subsection (6)
including, in the case of a notice under subsection (4), the last day for filing a notice of appeal. 2000,
c.5,s.28.

Appeal

(6)Within 20 days after the clerk gives notice of the passage of a by-law under clause 8 (1) (b), the Minister
or any other person or entity may appeal to the Chief Electoral Officer of the Province of Ontario on the grounds
the question does not comply with paragraph 3 or 4 of subsection (2) by filing with the clerk a notice of appeal
setting out the objections and the reasons in support of the objections. 2000, c. 5, s. 28; 2007, c. 15, s. 40 (1).

Notices to be forwarded
(7)The clerk shall, within 15 days after the last day for filing a notice of appeal under subsection (6),
forward any notices of appeal received to the Chief Electoral Officer. 2000, c. 5, s. 28; 2007, c. 15, s. 40 (1).

Other information
(8)The clerk shall provide any other information or material to the Chief Electoral Officer that the Chief
Electoral Officer requires in connection with the appeal. 2000, c. 5, s. 28; 2007, c. 15, s. 40 (1).

Hearing

(9)The Chief Electoral Officer or his or her designate shall, within 60 days of receiving notices under
subsection (7), hold a hearing and dismiss the appeal or allow the appeal in whole or in part. 2000, c. 5, s. 28;
2007, c. 15, s. 40 ().

Order

(10)If the Chief Electoral Officer allows the appeal in whole or in part, the Chief Electoral Officer may
make an order amending the by-law or directing the municipality to amend the by-law in the manner ordered.
2000, c. 5, s. 28; 2007, c. 15, s. 40 (1).

Non-application
(11)Subsections (1) and (3) to (9) do not apply to anything done pursuant to an order under subsection (10).
2000, c. 5, s. 28.

Results
8.2(1)The results of a question authorized by a by-law under clause 8 (1) (b) are binding on the
municipality which passed the by-law if,

(a) at least 50 per cent of the eligible electors in the municipality vote on the question; and
(b) more than 50 per cent of the votes on the question are in favour of those results. 2000, c. 5, s. 28.

Determination of number of votes
(2)For the purpose of clause (1) (a), the number of eligible electors shall be determined from the voters’
lists as they exist at the close of voting. 2000, c. 5, s. 28.

Implementation
8.3 (1) If the results of a question authorized by a by-law under clause 8 (1) (b) are binding on a
municipality,

(@) if an affirmative answer received the majority of the votes, the municipality shall do everything in its
power to implement the results of the question in a timely manner; and
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(b) if a negative answer received the majority of the votes, the municipality shall not do anything within
its jurisdiction to implement the matter which was the subject of the question for a period of four
years following voting day. 2000, c. 5, s. 28; 2006, c. 9, Sched. H, s. 3 (1).

Same
(2) Without limiting subsection (1), the municipality shall, between 14 and 180 days after voting day,

(a) if a by-law or resolution is required to implement the results of the question, ensure that it is prepared
and placed before council or, if a series of by-laws are required to implement the results, ensure that
the first of the series is prepared and placed before council;

(b) despite clause (a), if passage of a by-law or resolution required to implement the results of the
question is subject to a condition precedent under a regulation or statute (such as giving notice or
holding a public hearing), ensure the initial steps have been taken to comply with the condition;

(c) if administrative action to change a policy or practice is required to implement the results of the
question, instruct municipal staff to take that action. 2000, c. 5, s. 28.

Limitation

(3) For the purpose of clause (1) (a), it is not within the jurisdiction of the municipality to eliminate or
override any substantive or procedural legal right of any person or entity who is or may be affected by the
implementation of the results of the question as illustrated by the following examples:

1. If a zoning change under the Planning Act is necessary to implement the results, the binding effect of
the question is subject to the Planning Act and the discretion of the municipality under that Act is not
constrained. If the zoning change is approved, the municipality is bound to implement the results; if it
is not approved, the municipality is not bound.

2. If the results of the question require the passage of a by-law which requires notice to be given and at
least one public meeting to be held to consider the matter before the by-law is passed, the binding
effect of the question is subject to these procedural requirements and the discretion of the
municipality to proceed following the public meeting is not constrained. If, after the public meeting,
the municipality decides not to implement the results of the question, it is not required to do so. 2000,
c.5,s. 28.

Order

(4) A court presiding over a proceeding in respect of a recount, an offence under this Act or a proceeding
under section 83 (controverted elections) may make an order temporarily staying the requirement of a
municipality to implement the results of a question under this Act if satisfied that the requirement may be directly
or indirectly affected by the proceeding. 2000, c. 5, s. 28.

Time restriction

(5) A municipality that has passed a by-law or resolution or taken any other action to implement the results
of the question shall not do anything within its jurisdiction to reverse or substantially change the action for a
period of four years following the day the action took effect. 2000, c. 5, s. 28; 2006, c. 9, Sched. H, s. 3 (2).

Exception
(6) Nothing in this section requires a municipality to do anything or prevents a municipality from doing
anything if,

(a) a subsequent binding question authorizes such action or inaction; or

(b) the council is of the opinion, reasonably held, that there has been a material change in circumstances
since the time it passed the by-law under clause 8 (1) (b) to put the binding question to the electors.
2000, c. 5, s. 28.
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